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Background:
Project and objectives
• Part of our work in ReCreating Europe project (www.recreating.eu, H2020, WP3, 

Task 3.3).
• Focus on training data in AI applications (machine learning and other data 

intensive approaches) from a copyright perspective (subject matter, selected 
rights and exceptions, harmonization and influence on/of technology).

• Dedicated web resource documenting work: https://www.create.ac.uk/legal-
approaches-to-data-scraping-mining-and-learning/ and project website 
www.recreating.eu

• Team: Thomas Margoni, Martin Kretschmer, Pinar Oruc (until 2021)
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“AI, Machine Learning and EU Copyright Law: A Socio-
Legal Analysis of Ownership Issues in Training Data in 
the Context of Three Case Studies” (forthcoming)

1. Creation and development of 3 case studies in data analytics (by Oruc
under scientific supervision of Kretschmer&Margoni):
• Data scraping*
• NLP
• Computer vision  

2. Inductive approach:
• From the reality (represented in the cases) to the law and policy
• To avoid the filters of pre-existing representations (policy, professional, business 

groups, lobbying, etc)  shaping the discourse around TDM
• Developed in consultation with scientific researchers and stake holders

3. Analysis is conducive and support findings of legal paper and conclusions
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Case 
studies
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Validation
Workshop
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Examples
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“A Deeper Look into the EU Text and Data Mining 
Exceptions: Harmonisation, Data Ownership, and the 
Future of Technology” (by Margoni&Kretschmer, GRUR)

1. Focus on right of reproduction (Art. 2 ISD), SGDR, exceptions (Arts. 3&4 
CDSM, 5, esp. 5(1) ISD):

• EU has low threshold to enjoy projection, high threshold to benefit from exemptions

2. Assess tensions in EU copyright law between “EU law” and “copyright law”:
• Harmonisation EU law and regulation of new technologies not always integrated

3. Identifies a property-based approach to regulation of data (and thus AI): 
• EU AI development largely relies on 2,5 copyright exceptions. What costs/incentives does 

this create within and beyond single market (e.g. regulatory competition, UK, US, JP?)

4. Property-based in apparent tension with governance-based approaches:
• The latter emerging in a more recent wave of legislation (e.g. DGA, DA, AIA, DSA/DMA, 

PSI/OD, Free Flow Reg., etc).
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General conclusions

• Property-based approach to data is problematic. AI applications based on machine 
learning and other data intensive approaches, i.e. where an algorithm needs to be 
trained on data, can only be developed based on a narrow (or wider but non 
imperative) copyright exception. Is this the intended function of copyright? To be the 
ultimate judge of whether, how and by whom technological development can happen 
and which direction should it take?

• Property rights create issues of access (authorization to use) and establish conditions
(availability, price, purposes). Is the intended function of copyright to offer data holders 
control over data-based downstream markets such as AI development? What 
consequences may this frame lead to?

• Access to data for AI in EU may be limited to those:
• Who are willing/can pay the price (will EU AI be then more expansive/less competitive than US AI? Or 

Japan? CH? UK AI?)
• Train outside the EU in “cheaper” legal systems and use so trained AI in EU or import pretrained models: 

but what would be the impact in the EU to employ AI trained on a body of data embedding a system of 
knowledge, values and rules belonging to a different tradition? E.g.: See Art. 17, would we import in the 
EU a US based concept of “parody” via close-to-mandatory filtering obligations?

• Or train in the EU anyway and hide the sources, leading to opacity in the training process (which would 
plausibly contrast with high-risk AI in AIA)  – not a desirable mix of incentives for innovation.
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General conclusions 

• Governance-based approaches (such as PSI/OD; DGA; DA; DSA/DMA*) seem to offer an 
alternative model based on access, control, reusability and portability of non personal data 
(GDRPization of all data?)

• A topology of data:
• High-value datasets (can be made available for free and easily re-usable across the entire EU). PSI/OD
• PSB and certain public undertakings data, including research data (except certain categories, mainly third party

IP/PeD); PSI/OD
• For the latter excluded category, development of trustworthy data-sharing systems to facilitate voluntary and 

create incentives to share data; DGA
• IoT data: specific rules on access and portability of co-created data and specific rules in relation to IP/PeD; Data 

Act
• Data spaces as a mixed private-public regulatory framework for the development of a single market of data

• Property-based and governance-based approaches are developed in parallel, but may in fact 
lead to divergent solutions, which point towards the need to coordinate these two different 
approaches (perfect example is Art. 35 DA).
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Additional resources

• Margoni T., Kretschmer M., A Deeper Look into the EU Text and Data Mining Exceptions: 
Harmonisation, Data Ownership, and the Future of Technology, GRUR INT, Volume 71, Issue 8, 
August 2022, Pages 685–701, https://doi.org/10.1093/grurint/ikac054

• Ducuing, Margoni (Eds), Data Act Blog Series, https://www.law.kuleuven.be/citip/blog/category/data-
act-series/

• Margoni, Quintais, Schwemer, Algorithmic propagation: do property rights in data increase bias in 
content moderation?, http://copyrightblog.kluweriplaw.com/2022/06/08/algorithmic-propagation-do-
property-rights-in-data-increase-bias-in-content-moderation-part-i/

• Report on AI Data Inputs and accompanying background material: https://www.create.ac.uk/legal-
approaches-to-data-scraping-mining-and-learning/

• AI, Machine Learning and EU Copyright Law: A Socio-Legal Analysis of Ownership Issues in 
Training Data in the Context of Three Case Studies, interim report https://zenodo.org/record/5069507
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